I 

He has said that if business is really worried about drug abuse it should he concerned with ^ 
prescription drug abuse and alcohol, which he says are far more prevalent than illicit drug 
use. 


Jerry Berman 
Director 

ACLU project on Information 
Technology and Civil liberties. 

Ira Glasser 

National Director, ACLU 

“...urine screens are more of a surveillance device for off-the-job activity than a test for job 
performance...Once provided, urine samples may be used to reveal other details of one’s 
private life. Urinalysis can disclose whether an employee or job applicant is being treated 
for a heart condition, depression, epilepsy, diabetes or asthma. 

“People have been fired, or not hired, when the employer finds out about such condi¬ 
tions...” 

Lawyers and Academics 

Randy E. Barnett 
Professor of law 
Chicago-Kent College of Law 
George Mason University 

Allan C. Carlson 
President 
Rockford Institute 

“There is a great moral divide between Gary Hart’s liaison with Donna Rice and Pat 
Robertson’s attempt to protect the secret of his marriage date. The former is a stupid, 
sordid matter; the latter, an understandable, forgivable attempt to protect one’s wife and 
children from the consequences of a youthful indiscretion. The relevant question, perhaps, 
is whether the press is still able to tell the difference.” 

Robert B. Fitzpatrick 
Lawyer, Washington, DC 

Represents companies and employees. 

“(Privacy) is an area of legal uncertainty. In a lot of states the law is in flux, and it is un¬ 
dear what the rules are any longer.” 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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JoAnne Frankfurt, Chris Redbum 
Employment Law Center, San Francisco 

William B. Gould 
Professor, labor law 
Stanford 

“The Idea that the employment relationship cannot be regulated will never be with us 
again. In some form or another, we’re going to have regulation.” 

Carl F.H. Henry 

Author, founding editor of Christianity Today 
David Herold 

Director, Center for Work Performance Problems 
Georgia Institute of Technology. 

Ernest W. Lefever 

Ethics and Public Policy Center 

Gary Marx 

Professor, Sociology 

Massachusetts Institute of Technology 

“The trajectory is moving toward the all-seeing society, rather than away from it” 

Burt Neuborne 

Professor of law 

New York University 

Former national director, ACLU 

“The competing values are those of autonomy versus equality. The trick is for the court to 
find a balance that permits the two to coexist, a middle position that respects both beliefs.” 

Cliff Palefsky 
Lawyer, San Francisco 

Defends employees 

“I don’t think politicians and corporate executives realize how strongly Americans feel 
about it. It's not a liberal or a conservative issue and the fear of abuse doesn’t emanate 
from personnel policies. It’s coming out of the larger, impersonal notion that workers are 
fungible, expendable items.” 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOQOO 
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Mark A. Rothstcin 
Director 

Health Law Institute 
University of Houston 

Reported as believing employers eventually will try to implement genetic testing to help hold 
down health care costs. 

“Unless we have some clear indication that employers aren’t going to be engaged in 
screening, legislation may be necessary.” 

Paul Samuels 
Legal Action Center 
New York City 

John Shattuck 
Vice President 
Harvard University 

Teaches privacy law at Harvard 

Laurence H. Tribe 
Professor, constitutional law 
Harvard University 

“The debate over the outer boundaries of a right to privacy will continue for some time, 
but the courts have already recognized a core right.” 

Alan F. Westin 

Professor, Columbia University 

Has studied interaction of individuals and corporations since the 1950s 

“I think employers are going to get deeper and deeper into the wellness business. This is 
going to throw a series of profound ethical and legal dilemmas about how they should do it 
and what we don’t want them to do.” 

William W. Van Alstyne 
Professor, constitutional law 
Duke University 

“Privacy is a broad fig leaf that covers so many things that often have litde in common, 
making it difficult to generalize.” 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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Communications Workers of America 
United Food and Commercial Workers 
National Association of Working Women 
Federal employee unions 

These unions are described as supporting legislative limits on computer monitoring, genetic 
screening, and studying - and probably barring - still speculative procedures such as brain¬ 
wave monitoring that could be used to assess workers’ productivity and measure potential 
pace and output. 

POTENTIAL ADVERSARIES 

The following, based on a review of print articles, suggests some of the players and organi¬ 
zations that may emerge as opponents of a legislative initiative to safeguard private em¬ 
ployee privacy. 

Individual* 

Harold J. Childs 
Burl McColm 
Management consultants 
Merchants and Manufacturers Assn. 

Los Angeles 

Childs: “If you really want a law suit in a hurry, destroy someone’s dignity.” 

McColm: “The question is: What rights of privacy do I have as an employee? The answer 
is: There aren’t a lot.” 

Nanette R. Everson 
Associate Solicitor 
Interior Department 

Well-designed testing will expose excessive prescription-drug use and channel those who test 
positive into treatment.... The chief benefit of testing is deterrence. 

“Most employees who are recreationally using drugs don’t need treatment. They need a 
reason to stop.” 




i 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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Paul Grossman 
Lawyer; for management 
Los Angeles 

Kenneth Kleinman 
Lawyer; for management 
Philadelphia 

Robert Millman 
Managing Partner 
Litder Medelson Fastiff & Tichy 
Los Angeles 

“You do not want them to have a reasonable expectation of privacy. Employees should 
realize if they, come to the place of work, the employer is going to be op enin g up anything, 
any time, any place.** 

John N. Roudabaugh 
Lawyer, Atlanta 

Orqqnigqtfoiis 

The following categories of special interests are potential critics of rights to privacy issues. 
Within each of these categories we have identified national organizations which have the 
potential to play a major role on the issue. This list, however, is not inclusive and is in¬ 
tended to serve as an overview of the types of organizations which we could expect to be 
on the other side of this issue. 

Buslnass 


U.S. Chamber of Commerce 
American Bankers Association 
National Association of Manufacturers 
Business Roundtable 

Religious Pundamgihilisli 

Moral Majority 

Aw*i-Abor*ionIs*fl 

American Life Lobby 
Americans Against Abortion 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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Industrial Security industry 

American Society for Industrial Security 

Insurance Industry 

American Council of Life Insurance 

Insurance Services Office 

Health Insurance Association of America 

TeHiaeranea Advocates 

American Health and Temperance Society 
International Health and Temperance Association 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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EMPLOYEE PRIVACY ORGANIZATIONS $ 

Allen Adler, Legislative Counsel, ACLU, Washington, D.C. 

Ed Chan, San Francisco ACLU (415) 624-2488 

Arthur B. Spitzer, D.C. Chapter ACLU (202) 457-0800 

In 1985, the New York ACLU had a Privacy Project, headed by Norma 
Rollins. Staff at the National Office said that the ACLU has taken no position on smoking 
rights and were amazed that a 24-hour smoking ban might exist anywhere. They possibly 
would not be interested in the issue until an actual case was brought. 

Privacy Magazine, Washington D.C., Robert Ellis Smith, Editor -- publishes book on 
worker rights, and survey of general state privacy law around country, (202) 547-2865. 

Bureau of National Affairs - hdd conference on workplace privacy. May 5 8c 6,1988. 

Plaintiff Employees Legal Association - Paul Tobias, Cincinnati, (513) 241-8137, handles 
privacy lawsuits. 

Legal Action Center, New York - Paul Samuels, (212) 243-1313, employee rights group, 
but works mostly with workers with criminal records. 

SMOKING POLICY ORGANIZATIONS 

SMOKING POLICY RESEARCH INSTITUTE - Seattle, (206) 324-4444, Robert 
Rosner, Exec.-Dir. 


This group educates about workplace conditions and consults on smoking policy. Beyond 
USG, they knew of no other company that has instituted a 24 hour smoking ban. The 
USG workers had apparently tried to take the issue into court, but had no luck. Appar¬ 
ently, affirmative action did not apply and the union did not support them. The February 
1987 USG smoking policy was billed as a safety program incorporating smokenders pro¬ 
grams and pulmonary function tests. The rationale was that the fibers from acoustic tiles 
had a more negative health impact on smokers. 

ATTORNEYS INVOLVED IK EMPLOYEE PRIVACY ISSUES/SMOKING 

Ira Michael Shepard, Schmeltzer, Aptaker 8c Sheppard, P.C. (Chaired BNA conference on 
Workplace Privacy and wrote a special report on the subject for them in 1987) 

Robert L. Duston, Schmeltzer, Aptaker 8c Sheppard, P.C. (co-authored BNA special report 
on workplace privacy) 


Source: https://www.industrydocuments.ucsf.edu/docs/msvl0000 
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Paul M. Heylman, Schmeltzer, Aptaker & SHeppard, Washington, D.C.. ^ 

** 

Joel Bennett, Law Offices of Joel Bennett, Washington, D.C. 

Jay Berke, Special Counsel, Skadden, Arps, Meagher & Flom, New York, N.Y. 

Robert Fitzpatrick - Fitzpatrick & Verstegen, Washington, D.C. (smoking) 

John Lewis - Arter & Hadden, Cleveland, Ohio (smoking) 

Henry Saad - Dickenson, Wright, Moon, Van Dusen & Freeman, Detroit, Mich, (privacy) 
David Bradshaw - Shepppard, Mullin, Richter & Hampton, San Francisco, Ca. (privacy) 
Stuart H. Bompey - Baer, Marks & Upham, New York, N.Y. 

Jay W. Waks, Kaye, Scholar, Fireman, Hays & Handler, New York, N.Y. 

ACADEMICS ADDRESSING PRIVACY ISSUES 

Harvard Business Review article (Jan/Feb 88) on employee privacy by Prof. Terry L. Leap, 
College of Commerce and Industry, Clemson University. 

Science Mag. AAAS editorial by David E. Koshland Jr. (Feb. 87) 

“The freedom of consenting adults in private to practice their own sexual preferences 
should be a civil right.” 

Research Institute of America N.Y., 212 645 4800/1-800-431-9025, survey of privacy 
issues around country. 

Prof. Alan Wes tin, Columbia University (employee privacy) 

Prof. Geoffery Stone, University of Chicago Law School 
Prof. Alexander Morgan Capron, USC (genetic testing) 

Prof. Erwin Chemerensky, USC (testing issues) 

Mark Rothstein, University of Houston Health Law Institute 


Source: https://www.industrydocuments.ucsf.edu/docs/msvl0000 
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LABOR ORGANIZATIONS 

National Labor Relations Board, Rosemary M. Collyer, General Counsel 

Air line Pilots Association, John Mazor, Director of Communications 

The Air Line Pilots Association is opposed to random tests for airline pilots primarily 
because no accidents of scheduled U.S. airliners have been linked to pilot substance or drug 
abuse. He approves of drug testing after an accident, on probable cause and during the 
course of a rehabilitation program. 

Amalgamated Clothing and Textile Workers Union 

Not familiar with smoking as a privacy issue, but union members have expressed a 
lot of concern about drug testing in the workplace. Union members see drug testing as 
more of an invasion of personal rights than smoking restrictions in the office (no one has 
heard of 24-hour smoking bans). 

Interestingly enough, the union is just now grappling with the drug testing issue. 
They’ve just formed a committee to investigate ways to address the issue without violating 
personal rights. This committee should be putting out an issue paper in the next few 
months. Unofficially, the union folks admit testing is OK for people in other industries 
(like transportation), but feel there are better ways to combat drug use (like trained super¬ 
visors, set policies etc.). 

AFL-CIO, John Zoresky, economist with Research Dept. 

Mr. Zoresky’s position is that drug testing programs are instituted to detect on the 
job impairment and that even though testing detects off the job drug or alcohol use, it is a 
fairly reliable indicator of probable drug use on the job. Having said that, he did state that 
his union strongly favors rehabilitation for those employees identified as drug or alcohol 
abusers. The AFL-CIO has arbitrated cases where employers provide the results of drug 
tests but employers have no access to the laboratory where the work was performed. 

American Federation of State, County and Municipal Employees, Jordan Barab, health 
specialist with the Research Dept. 

Mr. Barab stated that the subject of off-hours activities has not been an issue for the 
union. His view is that workplace accommodations among smokers, nonsmokers and 
management will be the next issue for the union, with the rights of smokers and nonsmok¬ 
ers being protected. 




2023294566 




* 

American Federation of Government Employees, Dianne Shilders, Legislative Department 

AFGE has taken a litigious position toward drug testing and would probably take an 
active role in protecting the privacy rights of its membership with the caveat that union 
members who are nonsmokers must also have their interests protected. 

American Federation of Teachers 

AFL^CIO 

Food and Allied Services Trades Dept, was involved in fighting polygraph testing 
(Jay Harvey, Legislative Director — Robert Harbrandt, President) 

American Nurses Association 

International Brotherhood of Teamsters, Mr. Vernon McDougall, Safety and Health Rep¬ 
resentative. 

The Teamsters represent workers in several transportation industries including 
airline, trucking, rail and mass transportation. As such, they have fairly strict self-imposed 
guidelines and have had a drug-testing program in force since 1984 for truckers. The 
union has specially trained grievance committees to handle drug-testing cases and concerns 
itself with the integrity of the testing process including truly random testing, the quality of 
the kit before the test was taken and quality control at the testing laboratories. Interest¬ 
ingly enough, Mr. McDougall intellectually conceded the point that drug testing was really 
an indication of off-the-job activities but said that was a non-issue. He stated that “Inside 
the plant, there is no such thing as confidentiality.** 

International Ladies Garment Workers Union 

Nine to Five, National Association of Working Women (in Cleveland) 

United Auto Workers 

United Mine Workers of America, Mr. William Samuel, Legislative Representative 

The United Mine Workers has arbitrated cases where laid off mine workers who 
have been recalled to work have been drug-tested, which the union frowns upon as a 
weeding out process. Additionally, mine workers on safety committees who investigate and 
report safety violations have been targets of drug testing which is not looked upon favora¬ 
bly by the union. 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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BUSINESS GROUPS 


National Association of Manufacturers, Mr. Pete Lunnie, Director of Employee Relations 

His view is that his association would handle the matter of regulation of smoking 
during off hours similarly to the way the drug testing issue was handled. 

U. S. Chamber of Commerce, Mr. Mark deBemardo, Director of Labor Law and author of 
Drug Abuse in the Workplace: An Employer’s Guide fir Prevention 

Mr. deBemardo was interested in seeing a copy of this paper when completed. He 
was opposed to discrimination against smokers in the workplace and the screening of 
smokers for employment. He favored drag testing for employees in safety-sensitive occupa¬ 
tions where “necessary and appropriate.” 

Lewis Maltby, Vice President, Drezelbrook Controls, Horsham, Pa. 

Author of AFSME article critical of drug testing on two grounds: high error rates 
and little reliable correlation with on-the-job performance. 

ORGANIZATIONS EXPRESSING INTEREST IN A WHITE PAPER ON 
PRIVACY ISSUES 


Donna Richardson, Legislative Affairs Representative, American Nurse’s Association 

Ms. Richardson went oyer drag testing legislation. Interestingly enough, when 
privacy was mentioned early in the interview, she came back to the subject and expressed an 
interest in seeing a final copy of the paper. 

Mark deBemardo, Director of Labor Law, U.S. Chamber of Commerce. 

Mr. Vernon McDougall, International Brotherhood of Teamsters. 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlOOOO 
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High Male 

Painters: 55.1% 

Truck Drivers: 53.6% 

Unemployed: 53.1% 

Construction Laborers: 53.0% 

Carpenters: 50.8% 

Auto Mechanics: 50.5% 

Guards and Watchmen: 50.5% 

Janitors and Sextons: 49.8% 

Assemblers: 48.7% 

Electricians: 48.3% 

Sales Reps--Wholesale: 48.1% 

Low Male 

Electrical Engineers: 16.2% 

Lawyers: 21.9% 

Secondary School Teachers: 24.9% 

Accountants: 26.8% 

Real Estate Agents: 28.1% 

Farmers: 28.1% 

High Female 

Waitresses: 51.1% 

Cashiers: 44.2% 

Assemblers: 42.9% 

Nurses Aides, Orderlies: 41.0% 

Machine Operatives: 41.0% 

Packers (non-meat/produce): 40.0% 

Unemployed: 39.6% 

Inspectors, Manufacturing: 39.3% 

Managers, Administrators: 38.0% - 

Hairdressers, Cosmetologists: 37.4% 

Low Female 

Elementary School Teachers: 19.8% 

Food Service Workers: 24.6% 

Secondary School Teachers: 24.8% 

Bank Tellers: 25.7% 

Sewers, Stitchers: 27.2% 

Registered Nurses: 27.2% 

Child Care Workers: 28.9% 


Source: https://www.industrydocuments.ucsf.edu/docs/msvlO.OOQ. 
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Action on Smoking and Health 
American Lung Association 
American Cancer Society 
Coalition for Smoking or Health 
Group Against Smoking Pollution 
American for Nonsmoking Rights 
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